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In this case arising under the Three Stri kes Law, defendant
Steve Byrd appeals froma judgnment follow ng his conviction for
12 counts of robbery (Pen. Code, § 2111), one count of mayhem
(8 203), one count of attenpted preneditated nurder (88 664/ 187,
subd. (a)), and one count of possession of a firearmby a
convicted felon (8§ 12021, subd. (a)(1l)), wi th enhancenents for
personal use of a firearm (8 12022.53, subd. (b)), persona
di scharge of a firearmcausing great bodily injury (8 12022.53,
subd. (d)), and three serious felony prior convictions (88 667,
subd. (a); 667, subd. (b)-(i)).

Def endant was sentenced to state prison for a deterninate
termof 115 years, plus an indeterm nate termof 444 years to
life.

On appeal, defendant raises clains of evidentiary and
sentencing error, and prosecutorial m sconduct in closing
argunment. I n the published portion of the opinion, we reject
def endant’s contentions that the trial court erred in
calculating his sentence and that his sentence constitutes cruel
and/ or unusual punishnent. |In the unpublished portion of the
opi nion, we reject defendant’s other contentions of prejudicia

error. W shall therefore affirmthe judgnent.

1 Undesignated statutory references are to the Penal Code.



FACTUAL AND PROCEDURAL BACKGROUND

Def endant was charged as foll ows:

Counts 1 through 12 — robbery (8 211) of various fast-food
restaurants between February 17, 1998, and March 2, 1998;

Count 13 — mayhem (8 203) on March 2, 1998, by depriving
Antonio G of a menber of his body, to wit, kidney, |iver,
pancreas and gal | bl adder, and scarring his torso, thereby
di sabling, disfiguring and rendering the above parts of the body
usel ess;

Count 14 — attenpted nurder (88 664/187) of Antonio G on
March 2, 1998;

Count 15 — possession of a firearmby a convicted felon (8
12021, subd. (a)(1)), based on a 1984 robbery conviction.

The informati on al so al |l eged def endant personally used a
firearmin the comm ssion of counts 1 through 14 (8§ 12022.53,
subd. (b)); personally discharged a firearm causing great bodily
injury to Antonio G in counts 11 through 14 (8§ 12022.53, subd.
(d)); and had three serious felony prior convictions (8§ 667,
subd. (a); 8 667, subds. (b)-(i)) for robberies in Los Angel es
in 1980, 1984, and 1990.

The evi dence adduced at trial showed that between February
17 and March 2, 1998, nunerous arnmed robberies were committed at
fast-food restaurants in Sacranento. The suspect in each crine
was an African-Anerican nman, arned with a revolver. 1In the |ast
robbery, a Spani sh-speaki ng enpl oyee was shot in the abdonen
when he did not respond to the assailant’s demand for noney.

The vi cti munderwent energency surgery for the gunshot wound,



which injured his |liver, stomach, pancreas and intestines. A
ki dney, which was irreparably damaged by the gunshot, was
removed during surgery.

Def endant was arrested on March 11, 1998. He had in his
possessi on a newspaper article about the robberies. His palm
print was found on the counter of one of the fast-food
restaurants. He was positively identified by witnesses in each
of the crines.

Def endant testified at trial, against the advice of his
trial attorney.2 He denied committing any of the offenses which
are the subject of this prosecution. He admtted that, at the
time of his arrest, he was in possession of a newspaper article
about the crinmes, which he said was given to himby a friend.
He adm tted he had prior theft-related convictions in 1980,
1984, and 1990 (admtted at trial for the limted purpose of
i npeachnent). He admtted he wote, in aletter fromjail to a
friend, “CGod, I wish | would have never cone out here. Yes, |
was on the news and in the newspaper. That’s why I'’mgoing to
get ny case out of Sacramento.” During cross-exam nation
defendant replied “I guess” or “If you say so” to nost of the

prosecutor’s questions, and said to the prosecutor, “Wy don’t

2 At the hearing on his motion for a new trial, defendant said he
took the witness stand at trial because “l just wanted to |et

the jury know how nmuch time I was facing.” In denying the

notion for new trial, the court noted it was cl ear defendant

took the stand at trial not to put on a defense but to try to
obtain jury nullification by bringing into the trial issues of
penal ty.



you just go ahead and give ne the 400 years you want to give
me.” \Wen defendant repeated the conment, the trial court
interjected: “The jury will ignore any statenments made about
the sentencing issues. . . . | do not want the jury to specul ate
about any sentencing. |If, and there’s a big if, you find the
defendant guilty, ignore any statenents nade about sentencing.
That’s for the Judge, not for the jury, not for [defendant];
that’s for ne. Disregard any statenents about sentencing.”

The jury found defendant guilty on all counts and found
true all enhancenent allegations under section 12022.53.

Def endant waived jury trial on the prior conviction
al l egations, and the trial court found themto be true.

The trial court denied defendant’s notion for a new trial
and notion to strike the prior convictions.

The trial court sentenced defendant to state prison for a
determ nate termof 115 years, plus an indeterm nate term of 444
year to life, as follows:

Det erm nate Sent ence:

- Ten consecutive terns of 10 years for the firearm use
enhancenments (8§ 12022.53, subd. (b)) in counts 1 through 10
(robberies);?3

- Five-year terns for each of the three serious felony

prior convictions (8 667, subd. (a)).

3 The court stated “Consecutive sentencing is being ordered under
the determ nate sentencing law for the first ten counts due to
the separate acts of violence in each case.”



| ndet er m nat e Sent ence:

- Fully consecutive ternms of 30 years to |life for the
robberies in counts 1 through 10 (8§ 667, subd. (e)(2)(A)(iii));*

- A consecutive termof 70 years to life for the robbery in
count 11 (8§ 667, subd. (e)(2)(A)(iii));>

- A consecutive termof 74 years to life for attenpted
murder in count 14 (§ 667, subd. (e)(2)(A)(iii)).®

Pursuant to section 654, the trial court stayed terns of 70
years to life for count 12 (robbery), 73 years to |ife for count
13 (mayhem), and 25 years to life for count 15 (felon in
possession of firearm.

DI SCUSSI ON

| . Admission O Evidence

Def endant argues the trial court erred by admtting into

evi dence the newspaper article found in his possession at the

4 The terms in each of counts 1 through 10 were cal cul at ed
pursuant to section 667, subdivision (e)(2)(A)(iii) as follows:
The aggravated termof five years for robbery, plus ten years
for personal use of a firearmunder section 12022.53,

subdi vision (b), plus 15 years for the prior convictions under
section 667, subdivision (a).

> The termin count 11 was cal cul ated as follows: The aggravated
termof five years for the robbery, plus 25 years under section
12022. 53, subdivision (d), for personal discharge of a firearm
causing great bodily injury, plus 15 years under section 667,
subdi vision (a), plus 25 years to |life for the firearm use
enhancenment (8 12022.53, subd. (d)).

6 The termin count 14 was cal cul ated as follows: The aggravated
termof nine years for attenpted nmurder, plus two 25-year
enhancenents (8 12022.53, subd. (d)), plus 15 years (8 667,

subd. (a)).



time of his arrest and a letter he wote to his girlfriend while
he was in custody. W disagree.

Before trial, the prosecutor sought a ruling on
adm ssibility of the March 4, 1998, newspaper article found in
def endant’ s possessi on when he was arrested on March 11, 1998.
The article described the fast-food robberies and included a
phot ograph taken froma surveillance vi deotape at one of the
fast-food outlets. The court ruled the article was adm ssible
as circunstantial evidence of inplied adm ssion or adoptive
adm ssion. The clipping was redacted, so that only the date,
caption of the article (“Shooting Intensifies Theft Probe”) and
t he photograph taken fromthe surveillance vi deot ape were
adm tted into evidence.

Bef ore defendant’s testinony, the trial court ruled the
prosecutor would be permtted to use for inpeachnment purposes a

| etter defendant wote to his girlfriend while in custody,

stating in part “God, | wish | would have never cone out here.
Yes, | was on the news and in the newspaper. That’s why |'m
going to get ny case out of Sacranento.” The letter was dated

Cctober 31, 1999. The trial court and prosecutor assuned the
letter referred to the March 4, 1998, newspaper article found in
def endant’ s possessi on when he was arrested on March 11, 1998.
The defense did not dispute this assunption but nerely argued
the letter should only cone inif it was an adm ssion, and it
was not an admi ssion, it was nmerely a defendant acting in
propria persona tal king about a change of venue for his trial

because of nedia coverage. The court concluded the letter was



rel evant for inpeachnment purposes and, while there was sone
prej udi ce, the probative val ue outwei ghed the prejudice.

The jury was told the letter stated in part: “God, | w sh
| woul d have never conme out here. Yes, | was on the news and in
t he newspaper. That’'s why I’mgoing to get ny case out of
Sacranento.” \Wen defendant was asked on cross-exan nati on what
newspaper article he was referring to in the letter, he said “I
don’t know.”

The prosecutor argued to the jury that defendant’s letter
referred to the newspaper article found in his possessi on when
he was arrested - an article which described the suspect before
he was identified.

On appeal, the People concede the newspaper article was not
adm ssible as an inplied or adoptive adm ssion, but they argue
it was neverthel ess highly relevant and therefore properly
admtted, and a ruling correct in law will not be disturbed on
appeal nerely because it was made for the wong reason. W
agree with the Peopl e.

Except as otherw se provided, all relevant evidence is
adm ssible. (Cal. Const., art. |, 8 28, subd. (d); Evid. Code,
§ 351.) Defendant has the burden of showing the admtted
evi dence shoul d have been excluded. (Evid. Code, 8 353.) He
fails to neet his burden.

The fact defendant carried the week-old clipping
denonstrated a special interest in the crines and supported an
i nference that defendant had a link with the subject of the

clipping. Moreover, the sanme bag which contained the clipping



al so contained clothing consistent with the clothing described
by the robbery victins. The clipping was redacted and not
offered for the truth of its content, but rather for the
nonhear say purpose of defendant’s possession of it.

Def endant fails to show any basis for reversal with respect
to the newspaper clipping.

Wth regard to the letter, defendant argues his reference
to being in the news was not an adm ssion of guilt, but an
expressi on of concern that he would not get a fair trial because
of pretrial publicity. However, defendant’s desire for a change
of venue does not negate the prosecution’ s theory that he was
referring to the newspaper article found in his possession when
he was arrested, an article which did not identify him by nane
and whi ch was published a week before his arrest. Defendant was
free to argue opposing inferences to be drawn fromthe letter.
Yet, when given the opportunity at trial, he said he did not
know what newspaper article he was referring to in his letter

Def endant argues that, in the alternative, the letter
shoul d have been excl uded under Evi dence Code section 352 as
unduly confusing and prejudicial, because the jury was likely to
be m sled by defendant’s reference to nedia coverage, confusing
his desire for an unbiased jury with inplied adm ssions of
guilt. W disagree. A trial court’s exercise of discretion
under Evidence Code section 352 “will not be disturbed except on
a showing the trial court exercised its discretion in an
arbitrary, capricious, or patently absurd nanner that resulted

in a mani fest mscarriage of justice. [Citations.]” (People v.



Rodri guez (1999) 20 Cal.4th 1, 9-10.) W perceive no such abuse
of discretion on this record.

Def endant fails to show grounds for reversal of the
j udgnent based on erroneous adm ssion of evidence.

. Excl usi on O Evi dence

Def endant contends the trial court erred by excluding
evidence of third party culpability. W disagree.

In connection with presentation of the defense case, the
def ense, outside the presence of the jury, sought adm ssibility
of evidence which assertedly bore on the issue of third party
cul pability. The defense submtted a Decenber 4, 1999,
Sacranment o Bee newspaper article showi ng a phot ograph of what
| ooked like an African-American male with a beard and bl ack sk
cap or beanie, who was all eged to have coommitted four arned
robberies in late 1999 (when defendant was apparently in
custody). The defense argued “there are a series of robberies
that go on with individuals who m ght have simlar descriptions
all the tinme, and especially . . . African-Anerican males with
beani e caps and beards as simlar to this one. [f] It could be
inferred possibly that the individual could be still out there .

The prosecutor objected, noting defendant had failed to
show rel evance, and the evidence should in any event be excl uded
under Evi dence Code section 352, because the People would then
have to call all w tnesses and officers involved in a totally

separate, independent crimnal investigation.

10



The trial court noted the nodus operandi of the 1999 robber
was different, because “He didn’'t do fast food. He did
pharmaci es or other |ocations in Sacranento that had nothing to
do with fast food, and we get into that whol e 352 probl em where
the tinme consunmed in rebutting the evidence or inference that
you’' ve rai sed unduly consunes tinme to no legitinate end . . . .7

The trial court invited counsel to respond to the court’s
coment s, but defense counsel declined and submtted the matter.
(RT 538) The court excluded the evidence.

We see no prejudicial error.

In order to be admi ssible, evidence of third party
cul pability nust be direct or circunstantial evidence |inking
the third person to the actual perpetration of the crines for
whi ch the defendant is being prosecuted. (People v. Hall (1986)
41 Cal .3d 826, 833.) Third party cul pability evidence is
subject to Evidence Code section 352 analysis. (ld. at p. 834.)

On appeal, defendant fails to confront the distinguishing
feature noted by the trial court, that the offenses charged
agai nst defendant all involved fast-food restaurants, whereas
t he 1999 robberies were not of fast-food restaurants.

Def endant argues Evi dence Code section 352 did not justify
exclusion of his proffered evidence, because the probative val ue
of his evidence was not “substantially outweighed” by its
potential for prejudice, confusion or undue consunption of tine,
in that the prosecutor would not have been required to call al
Wi tnesses to the uncharged robberies. W disagree with

def endant’ s concl usi on. The probative value was m ni mal or

11



nonexi stent, in light of the distinctive nodus operandi and the
totality of other evidence agai nst defendant. The potential for
confusi on and undue consunption of time was obvious.

We concl ude defendant fails to show any error in the tria
court’s exclusion of evidence of third party cul pability under
Evi dence Code section 352.

Mor eover, even assumng the trial court erred in excluding
t he evidence, any error was harnl ess. The evidence agai nst
def endant was overwhel m ng, including eyew tness identifications
of defendant not only at trial but at pretrial |ineups shortly
after the robberies; defendant’s palmprint at the scene of one
robbery; defendant’s possession of a week-old newspaper clipping
about the robberies; and his comment to a friend that he was in
t he news.

Def endant argues his fingerprints were found at “only one”
robbery scene, and he cites case |law for the proposition that
eyewitness identification is “proverbially untrustworthy”
evidence entitled to “little weight.” However, the cited
authorities do not assist defendant. United States v. Wade
(1967) 388 U.S. 218, 228 [18 L.Ed.2d 1149, 1158], held
defendants are entitled to the presence of counsel during a
pretrial |ineup, to be vigilant against suggestiveness in the
process. People v. Cardenas (1982) 31 Cal.3d 897, 907-908, in
t he course of concluding there was prejudice fromevidentiary
error, said the “only” incrimnating evidence was the eyew t ness
identifications. (Ibid.) People v. Palner (1984) 154

Cal . App. 3d 79, al so addressed a situation where the “only”

12



evi dence agai nst the defendant was the eyew tness testinony.
(Id. at pp. 86, 88.)

Here, eyewitness testinony is not the only evidence agai nst
defendant. Mreover, in this case, defendant was positively
identified by 10 separate witnesses. |In these circunstances,
the eyewitness identifications are entitled to great weight.

Any error in excluding the newspaper article was harnl ess,
because it is not reasonably probabl e that defendant woul d have
obtai ned a nore favorable result had the evidence been adm tted.
(People v. Cudjo (1993) 6 Cal.4th 585, 610-612.)

[11. Prosecutor’s Argunent To Jury

Def endant argues the prosecutor commtted prejudicial
m sconduct during closing argunment to the jury. W shal
concl ude defendant fails to show any grounds for reversal.

Def endant did not object to any of the prosecutor’s
statenments during argunent to the jury, and defendant has
therefore waived this matter unless he can show a tinely
obj ection and adnonition by the trial court would not have cured
any harm (People v. Samayoa (1997) 15 Cal.4th 795, 841; People
v. Green (1980) 27 Cal.3d 1, 34, overruled on other grounds in
People v. Martinez (1999) 20 Cal.4th 225, 239, and People v.

Hal | (1986) 41 Cal.3d 826, 834, fn. 3.) He fails to neet this
burden on appeal .

Def endant conplains it was m sconduct for the prosecutor to

comment on defendant’s future dangerousness by the foll ow ng

comments during argunent to the jury:

13



“What do we know about Steve Byrd? W know that he’'s a
very big danger to us, violent and even callous nan. Just ask
Antonio G~

“The only poison you heard about in this case is the evil
fluid that was flowi ng through [defendant’s] veins when he fired
the shot at Antonio G’

“I'f [the robbery victins] didn't do what [defendant] said,
he was going to shoot them He was going to kill them And we
know t hat because that’s exactly what he did at Del Taco. That
shows you his intent.”

Assumi ng for the sake of argunent that any of these renarks
were inproper, a timely objection would have cured any harm
Def endant therefore waived the matter by failing to object in
the trial court.

Def endant next clainms the prosecutor inproperly attenpted
to shift the burden of proof to defendant by the follow ng
comrents during closing argunent:

“Anyone can say |I'mnot guilty, | didn't do it. Backing it
up is another thing.” (Here the trial court adnonished the jury
sua sponte: “Wth respect to that |ast statenent, please
remenber that the defendant doesn’t have to prove anyt hing.

It’s the prosecution’s burden of proof”; to which the prosecutor

added “True.”)

7 The reference to poison responded to defense counsel’s argunent
that the witness identifications of defendant had been poi soned
by the process used in the photo |ineup procedure.

14



The prosecutor in closing argunment read to the jury
defendant’s letter to his girlfriend stating he was on the news
and in the newspaper, and then the prosecutor said “Explain
that, M. Byrd. You' re admtting this is you.”

The prosecutor in closing argunent to the jury commented on
defendant’s trial testinony:

“M. Byrd, can we be assured that when [defense counsel]
has anot her opportunity to ask you questions you will convey to
the jury facts that indicate you didn’t commt these crines?

“Yes, 1’1l do that.

“Did we hear anything like that? No. So they don't have a
burden to prove anything. But when you take the stand and you
do present evidence and witnesses, you better cone up with
sonething. He had two years to think of a defense. Even a
bogus one. But you got zero. There is no defense.

“If he didn't commit these crimes, he would have told you
what he was doing. Anyone in their right m nd accused of these
crinmes will get up there and tell you | was sonewhere el se, |
was with John ny friend. He' s going to cone in and testify. |
was doing this. | have this alibi. You heard nothing. And
it’s just further evidence of his guilt.”

We agree with the People that, viewing the allegedly
i nproper remarks in the context of the closing argunent as a
whol e (Peopl e v. Lucas (1995) 12 Cal.4th 415, 475), the
prosecutor’s coments referred to the fact that defendant did
not back up the claimhe nade on direct exam nation that he was

not guilty. “A distinction clearly exists between the

15



perm ssi bl e conment that a defendant has not produced any

evi dence, and on the other hand an inproper statenent that a

def endant has a duty or burden to produce evidence, or a duty or
burden to prove his or her innocence.” (People v. Bradford
(1997) 15 Cal.4th 1229, 1340.)

A sanpl e of defendant’s cross-exam nation testinmony shows
the prosecutor’s argunent to the jury was fair coment:

“Q [ prosecutor] And do you recall Joseph S. fromthe Round
Tabl e Pizza coming in here and pointing at you and sayi ng, You
are the one that stuck the gun in ny face and robbed Round
Tabl e?

“A. If you say so.

“Q And he’'s right?

“A. | guess.

“Q And do you recall Tammy T. from the KFC restaurant
comng in here and saying that you robbed her two days in a row?

“A. | guess.

“Q And she’s right, too, isn't she?

“A. If you say so.

“Q . . . You came back to the KFC and called her by her
name, didn't you?

“A. If you say so.

“Q And you called her a fucking bitch, didn’t you?

“A. |If you say so.

“Q And you were pointing the gun right at Carl W there
t he second day, weren't you?

“A. If you say so.”

16



Def endant gave similar replies to the prosecutor’s other
guestions about the crimes. Thus, the closing argunent was fair
comment. Moreover, the trial court gave the jury the standard
i nstructions on burden of proof and renmi nded the jury of the
burden of proof during closing argunment. W see no possibility
that the jury woul d have reached a different conclusion absent
t he prosecutor’s remarks. (People v. Espinoza (1992) 3 Cal.4th
806, 820, 821.)

Def endant next contends the prosecutor nmisstated the | aw by
telling the jury, in the course of stating it was not the jury’'s
job to decide penalty or punishnment, “The judge can take into
account all sorts of things. Background. Periods of life in
whi ch, for exanple, he led a church group or whatever. Those
are itens for the judge to consider. He can strike prior
convictions. He can do all sorts of things within his
di scretion.” Defendant clainms the prosecutor thus deceived the
jury into believing the judge could aneliorate defendant’s
puni shment following their guilty verdicts. W disagree.

Def endant inplicitly acknowl edges there was no deceit in
his appellate brief, where he recognizes a trial court may
strike prior conviction allegations under People v. Superior
Court (Romero) (1996) 13 Cal.4th 497, 530 (though in his reply
bri ef defendant says section 1385, subdivision (b), would
prevent the trial court fromstriking prior convictions charged
under section 667, subdivision (a)).

Mor eover, the prosecutor’s renmarks were made in the context

of remnding the jury not to consider penalty, in response to

17



defendant’s attenpt at jury nullification by apprising the jury
of the severity of the sentence he faced. That prosecutors are
held to an el evated standard of conduct, as asserted by

def endant, does not render the coment inproper. In any event,
to the extent the prosecutor’s comment could be viewed as

i mproper, defendant’s contention is waived, because a tinely

obj ection and adnonition would have cured any harm |ndeed, the
trial court told the jurors, during defendant’s testinony and
during jury instruction, not to consider any aspect of penalty.
We see no basis for reversal

Finally, defendant clains the prosecutor inproperly
expressed personal belief in defendant’s guilt by telling the
jury: “Everyone in this courtroomknows that M. Byrd comm tted
these crinmes, including M. Byrd. And we know t hat because of
the manner in which he testified.”

The prosecutor’s conment was not an inproper expression of
personal belief. A prosecutor’s expressions of belief in the
defendant’s guilt are not inproper if the prosecutor mekes clear
that the belief is based on the evidence before the jury.
(People v. Mayfield (1997) 14 Cal.4th 668, 781-782.) Here, the
prosecutor tied his belief to the evidence and did not suggest
his belief was based on information outside the trial record.

Def endant fails to show any grounds for reversal of the

j udgnment based on prosecutorial m sconduct.

18



V. The Trial Court Correctly Conputed Defendant’s

Sentence on Counts 2 Through 10

Def endant contends the trial court erroneously conputed his
sentence on counts 2 through 10. W shall ultimately reject
this contention. However, we shall first explain what the trial
court did.

The trial court sentenced on counts 2 through 10 by
appl yi ng section 667, subdivision (e)(2)(A)(iii), which provides
as follows:8 “(e) For purposes of subdivisions (b) to (i)
inclusive, and in addition to any ot her enhancenent or
puni shrent provi sions which may apply, the follow ng shall apply
where a defendant has a prior felony conviction:

[T] (2)(A) If a defendant has two or nore prior felony
convictions as defined in subdivision (d) that have been pled
and proved, the termfor the current felony conviction shall be
an indetermnate termof life inprisonnment with a mninumterm
of the indeterm nate sentence cal cul ated as the greater of:

[M] (iii) The term determ ned by the court pursuant to
Section 1170 for the underlying conviction, including any
enhancenent applicabl e under Chapter 4.5 (commencing with
Section 1170) of Title 7 of Part 2, or any period prescribed by
Section 190 or 3046.~

For each count, the trial court calculated a m ninmumterm

of an indeterm nate sentence, pursuant to section 1170, as

8 Substantially identical |anguage is found in section
1170. 12, subdivision (c)(2)(A(iii).
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follows: The aggravated termof five years for robbery (8§ 2183,
subd. (a)(2)), plus ten years for personal use of a firearm
under section 12022.53, subdivision (b), plus five years each
(total of 15 years) for defendant’s three prior serious felony
convi ctions under section 667, subdivision (a). The m nimm
termof the indeterm nate sentence on each count was therefore
30 years.

The trial court then ran each of these terns fully
consecutive pursuant to section 667, subdivision (e)(2)(B),
whi ch provides in relevant part:® “The indeterm nate term
descri bed i n subparagraph (A) shall be served consecutive to any
ot her term of inprisonnent for which a consecutive term nay be
i nposed by law.” This |anguage requires that full-term
consecuti ve sentences be inposed. (People v. Ayon (1996) 46
Cal . App. 4t h 385, 394, disapproved on another point in People v.
Del oza (1998) 18 Cal.4th 585, 600, fn. 10.)

Def endant contends the sentence inposed on counts 2 through
10 is erroneous in two respects.

First, he argues that the trial court incorrectly conputed
the mninumtermof the indeterm nate termfor each count. He
notes that, for each count in counts 2 through 10, the trial
court added a total of 15 years for his three prior-serious-

f el ony-convi cti on enhancenents. (8 667, subd. (a).) Giting

Peopl e v. Tassel (1984) 36 Cal.3d 77, at page 90, defendant

9 Substantially identical |anguage is found in section
1170. 12, subdivision (c)(2)(B).
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argues that his prior serious felony convictions are status
enhancenents that may be used only once where consecutive
sentences are inposed. Defendant says that since the serious
fel ony enhancenents were used to conpute his sentence on count
1, they may not be used again in counts 2 through 10.

We do not agree with this argunent. People v. Tassel,
supra, reached its conclusion by relying on section 1170.1,
subdi vision (a), concerning consecutive sentencing. Thus,
Tassel said, “[s]ection 1170.1, subdivision (a) starts out by
stating the basic rule that when a person is convicted of two or
nore felonies, the total sentence consists of (1) the principa
term (2) the subordinate term and (3) any enhancenents for
prior convictions. In so doing, it makes it very clear that
enhancenents for prior convictions do not attach to particul ar
counts but instead are added just once as the final step in
conputing the total sentence.” (People v. Tassel, supra, 36
Cal.3d at p. 90, fn. omtted.)

Tassell is inapposite because it relies on section 1170.1
and section 1170.1 does not apply to the sentencing of
def endant, who has at |least two prior strikes. Thus, where a
defendant with at |least two strikes is sentenced for nultiple
of fenses, the mnimumtermfor each indetermnate life term
(under section 667, subdivision (e)(2)(A)(iii)) is calculated
separately for each new offense, without regard to the other new
of fenses. (People v. Nguyen (1999) 21 Cal.4th 197, 205; People
v. Ayon, supra, 46 Cal.App.4th at p. 392; see People v. Thomas
(1997) 56 Cal.App.4th 396, 400, and authorities cited therein.)
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“The consecutive sentencing provisions of section 1170.1 sinply
have no relevance in this context.” (People v. Nguyen, supra,

21 Cal.4th at p. 206.) Therefore, in conputing the mninmmterm
for each determ nate termon counts 2 through 10, the trial

court correctly included, on each term a total of 15 years for
defendant’s three prior serious felony convictions incurred
pursuant to section 667, subdivision (a).

Def endant al so argues that the terns on counts 2 through 10
were conputed incorrectly because, for each count, the trial
court shoul d have inposed one-third of the mddle termfor each
robbery offense, plus one-third of the enhancenent for firearm
use. Defendant points to the fact that section 667, subdivision
(e)(2)(A)(iii) instructs the court to conpute the mninmmterm
of his indeterm nate term*“pursuant to section 1170.” Defendant
reasons that this statutory command required the trial court to
use “one-third of the applicable termfor each offense, plus
one-third of the applicable enhancenent.”

However, section 1170 does not speak to the computation of
subordinate terns. Rather, that direction is provided by
section 1170.1, which says in relevant part, “[t]he subordinate
termfor each consecutive offense shall consist of one-third of
the mddle termof inprisonment prescribed for each other felony
conviction for which a consecutive termof inprisonnment is
i nposed, and shall include one-third of the terminposed for any
speci fic enhancenments applicable to those subordi nate offenses.”
However, as we have said, section 1170.1 sinply does not apply

to the conputation of the mninmumtermof the indeterm nate term
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in this context. (People v. Nguyen, supra, 21 Cal.4th at p.
206.)

Nor does section 1170.1 require a reduction of the 30-year-
to-life consecutive ternms inposed by the trial court on counts 2
t hrough 10, even when the sentence on those counts is viewed in
the aggregate. The terns inposed on counts 2 through 10 are all
indeterminate terns.10 Section 1170.1 does not apply to
consecutive indetermnate terns of inprisonnment. (People v.
Fel i x (2000) 22 Cal.4th 651, 656.)

Def endant cites this court’s recent decision in People v.

Ri ggs (2001) 86 Cal.App.4th 1126.11 |n Riggs, a jury found the
def endant guilty of receiving stolen property (8 496, subd.
(a)), and the defendant adm tted having one prior strike, a
robbery conviction (8 211). At the tinme of sentencing, the

def endant was serving a 32-nonth sentence for a separate second
degree burglary conviction (8 459). The trial court inposed an
aggregate term enbraci ng both of fenses, the two-year prison

m dterm for receiving stolen property, doubled under the three
strikes law (8 1170.12, subd. (c)(1)), and a consecutive term of

16 nonths, one-third the two-year prison mdtermfor the

10 Section 667, subdivision (e)(2)(A) provides in pertinent
part for “an indeterm nate termof |ife inprisonnent.”

11 W refer to our final opinion in Riggs after our grant of

rehearing, which we issued after defendant in this case filed
hi s suppl enental brief.
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burgl ary, conputed pursuant to section 1170.1, subdivision (a),
and then doubled as a second strike.

We affirmed in Riggs. W noted that section 1170.12,
subdi vision (a)(8) provides: “Any sentence inposed pursuant to
this section will be inposed consecutive to any other sentence
whi ch the defendant is already serving, unless otherw se
provided by law.” (ltalics added.)12 W said that section
1170.1 is the | aw “otherw se provided” to which section 1170. 12,
subdi vision (a)(8), refers. Thus, we concluded the sentencing
court nmust designate principal and subordinate ternms as required
by section 1170.1, calculating the subordinate terns as one-
third of the mddle term (except when full-term consecutive
sentences are otherwi se permtted or required), and then double
each of the resulting terns. W concluded the trial court
correctly applied section 1170.1 in calculating the defendant’s
sentence. (Riggs, supra, 86 Cal.App.4th at pp. 1128-1132.)

Ri ggs has no application here. It depended on | anguage
contained in section 1170.12, subdivision (a)(8), which, by its
terns, applies when a termis inposed “consecutive to any ot her
sentence which the defendant is already serving.” Here,
def endant was not al ready serving a sentence when he was
sentenced in this case, and neither section 1170.12, subdivision
(a)(8), nor its counterpart, section 667, subdivision (c)(8) had

any application to defendant’s sentencing.

12 | dentical |anguage is found in section 667, subdivision

(c)(8).
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The trial court correctly sentenced defendant on counts 2
t hrough 10. Defendant’s argunments to the contrary are not
nmeritorious.

V. Defendant’s Sentence Does Not Subject H m To Cruel

And/ O Unusual Puni shment

Def endant clainms his sentence of 115 years plus 444 years
tolife violates the constitutional ban on cruel and/or unusua
puni shnent, under the Ei ghth Amendnent of the United States
Constitutionl3 and article I, section 17 of the California
Constitution.% For reasons that follow, we reject defendant’s
contenti on.

In People v. Cartwight (1995) 39 Cal.App.4th 1123, at
pages 1134-1137, we concluded that defendant’s sentence, under
the Three Strikes Law, of 375 years to life and a determ nate
termof 53 years, was not cruel and/or unusual under either the
federal or state Constitution. That discussion applies fully to
this case, and we need not reiterate it here. Suffice it to say
that, given the fact that defendant in this case conmtted 12

arnmed robberies, that he shot, severely wounded, and pernanently

13 The Eighth Amendnent of the United States Constitution
prohibits infliction of “cruel and unusual punishnents.” This
prohibition is applicable to the states by virtue of its

i ncorporation in the due process clause of the Fourteenth
Amendnent. (See Robinson v. California (1962) 370 U S. 660, 667

[8 L.Ed.2d 758, 763].)

14 Article I, section 17 of the California Constitution
provides in relevant part: “Cruel or unusual punishnment may not
be inflicted . . . .7
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di sabl ed an innocent victimin one of them and that he had
three prior serious felony convictions for robbery, the sentence
i nposed upon hi mwas neither cruel nor unusual. (Cartwight,
supra, 39 Cal.App.4th at pp. 1134-1137.)

Def endant relies upon the concurring opinion of Justice
Mosk in People v. Deloza (1998) 18 Cal.4th 585 at pages 600-601.
I n Del oza, defendant was sentenced to a total of 111 years in
prison. 1In the view of Justice Msk, “A sentence of 111 years
in prison is inpossible for a human being to serve, and
therefore violates both the cruel and unusual punishnments cl ause
of the Ei ghth Anendnent to the United States Constitution and
the cruel or unusual punishnment clause of article I, section 17
of the California Constitution.” (lbid.) Justice Msk
continued, “A grossly excessive sentence can serve no rationa
| egi sl ative purpose, under either a retributive or a utilitarian
theory of punishnment. It is gratuitously extrene and deneans
the governnment inflicting it as well as the individual on whom
it isinflicted. Such a sentence nmakes no neasurabl e
contribution to acceptabl e goals of punishnment.” (1d. at pp.
601- 602.)

We respectfully disagree with Justice Mosk.

Prelimnarily, we note that “no opinion has value as a
precedent on points as to which there is no agreenent of a
majority of the court. [Ctations.]” (People v. Stewart (1985)
171 Cal . App. 3d 59, 65; see People v. Ceballos (1974) 12 Cal . 3d

470, 483.) Because no other justice on our Supreme Court joined
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in Justice Mdsk’s concurring opinion, it has no precedenti al
val ue.

In any event, we respectfully disagree with Justice Msk’s
analysis. In our view, it is immterial that defendant cannot
serve his sentence during his lifetine. |In practical effect, he
is in no different position than a defendant who has received a
sentence of life without possibility of parole: he will be in
prison all his life. However, inposition of a sentence of life
wi t hout possibility of parole in an appropriate case does not
constitute cruel or unusual punishnment under either our state
Constitution (People v. Young (1992) 11 Cal.App.4th 1299, 1308-
1311) or the federal Constitution. (Harmelin v. Mchigan (1991)
501 U. S. 957 [115 L. Ed. 2d 836] [sentence of |ife wthout
possibility of parole not cruel and unusual for possession of
672 grans of cocaine].)

Mor eover, in our view, a sentence such as the one inposed
in this case serves valid penal ogical purposes: it unm stakably
reflects society’s condemati on of defendant’s conduct and it
provi des a strong psychol ogical deterrent to those who woul d
consider engaging in that sort of conduct in the future.

We therefore conclude that defendant’s sentence does not
inflict cruel and/or unusual punishnment, under either the state
or federal Constitution, even though defendant cannot serve his

sentence during his lifetine.
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DI SPOSI TI ON

The judgnent is affirned.

SI M5 , Acting P.J.

We concur:
NI CHOLSON , J.
HULL , J.
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